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June 11, 2015

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street, S.W.

Washington, DC 20554

Re:  Ex Parte Communication in In re Lifeline and Link Up Reform and Modernization,
WC Docket Nos. 11-42, 03-109 and 09-197

Dear Ms. Dortch:

Pursuant to Section 1.1206 of the Commission’s rules, 47 C.F.R. § 1.1206, this letter
provides notice that on June 8, 2015, the undersigned and Adam Shoemaker of Davis Wright
Tremaine, LLP met, on behalf of True Wireless, LLC, with Travis Litman of Commissioner
Rosenworcel’s Office.

In our meeting with Mr. Litman, we explained that much of the criticism of the Lifeline
program cannot be supported by the evidence, which shows that the program is decreasing in
size and has an extraordinarily low rate of erroneous payments under the federal government’s
own IPERA standard. We also shared some suggestions for the future of the Lifeline program,
including supporting broadband services and creating a national eligibility database based on the
Supplemental Nutrition Assistance Program. We presented the attached slides during the
meeting.

Mr. Shoemaker and | also discussed Lifeline support for Tribal areas with Mr. Litman.
True Wireless is concerned that the Commission is considering a revision to the effective
definition of Tribal lands in Oklahoma that will have immediate and substantial negative
impacts, both on numerous Native Americans living in Oklahoma, and on True Wireless, without
providing adequate notice and opportunity for comment, and without consulting affected Tribal
nations. Commission rules have, for over a decade, clearly stated that qualified applicants
residing in *“any federally recognized Indian tribe's reservation, pueblo, or colony, including
former reservations in Oklahoma...” are entitled to receive the additional Tribal Lifeline
subsidy.! The definition has been consistently applied by the Commission and the Oklahoma
Corporation Commission (“OCC”) to include the entire state of Oklahoma, except for six
counties and a portion of one additional counties, as reflected in the map found on the OCC

147 C.F.R. § 54.400(e) (emphasis added).



website at: http://www.occeweb.com/pu/OUSF/20110KTribalLandsMap.pdf (a copy of this map
is being provided for convenience).

The draft order being considered for the June 18 Commission meeting, as True Wireless
understands it, would revise the definition of Tribal lands considerably by adopting a new map
that carves out large swathes of land that has been treated unambiguously as Tribal lands for
purposes of the Lifeline program for over a decade. This is a significant and substantive change
in the Commission’s rules and policies, requiring notice and comment, and cannot plausibly be
adopted under the guise of clarification.? The fact that the Commission and the OCC have
applied the existing rule to include the areas shown in the attached map as constituting Tribal
lands for purposes of distributing Lifeline subsidies supporting basic telephone service for
thousands of low-income Americans for over a decade necessarily means that any material
change to the map is a substantive change. Under binding D.C. Circuit precedent, notice and
comment is required if an agency adopts “a new position inconsistent with” its prior rules, or
effects “a substantive change in the regulation.”®> Moreover, the interpretative rule exception “is
to be narrowly construed and only ‘reluctantly countenanced.”* Merely characterizing a change
in the definition of Tribal lands — a change that will have immediate and significant impacts on
the public and on Lifeline service providers — as a clarification cannot insulate the Commission
from the notice and comment requires of the Administrative Procedure Act.> The Commission,
the OCC, subscribers, Tribal nations, and ETCs have all relied on the current map of Tribal areas
for over a decade. If the Commission wishes to replace that map with a new version that
eliminates benefits for tens of thousands of Lifeline subscribers, it must provide notice and an
opportunity for comment before it does so.

The matter currently before the Commission arises from the 2011 Notice of Proposed
Rulemaking (“NPRM?”) leading up to the 2012 Lifeline Reform Order, and then the Further
NPRM associated with the 2012 Reform Order. Neither in those notices nor elsewhere did the
Commission give notice that it was planning to radically reshape the boundaries of what is
considered Tribal lands in Oklahoma. Consequently, affected consumers, ETCs, the Oklahoma
state government, and Tribal nations have had no opportunity to weigh in on the legal, policy,
and practical considerations bearing on such a change. Revising the map of Tribal areas in this
way will cause tens of thousands of Lifeline subscribers to lose service in Oklahoma. Given the
profound effects this change will have on the Oklahoma Lifeline market, the lack of notice and
comment is of serious concern.

Currently, these subscribers receive service packages that reflect and make use of the
additional $25 in assistance provided for Tribal lands (as compared with non-Tribal lands) under
47 C.F.R. § 54.403(a)(2). This means that the Lifeline support for the affected subscribers will
be reduced by nearly 75%. Such a drastic reduction in support for these subscribers means that

?5U.S.C. § 553.
U.S. Telecom Ass’n v. F.C.C., 400 F.3d 29, 35 (D.C. Cir. 2005).
* UPMC Mercy v. Sebelius, 793 F. Supp. 2d 62, 69 (D.D.C. 2011).

®U.S. Telecom Ass'n v. F.C.C., 400 F.3d 29, 35 (D.C. Cir. 2005) (“An agency may not escape ... notice and
comment requirements ... by labeling a major substantive legal addition to a rule a mere interpretation.”); C.F.
Communications Corp. v. FCC, 128 F.3d 735, 739 (D.C.Cir.1997) (holding that the FCC “may not bypass [the
APA's notice-and-comment] procedure by rewriting its rules under the rubric of ‘interpretation’”).



many will be forced to forego telephone service altogether because they will not be able to afford
the out-of-pocket payments to make up for the reduction in subsidy amount. Moreover, ETCs
whose current service plans in Oklahoma are based on the subsidies associated with the
longstanding boundaries of Tribal versus non-Tribal lands may be forced to offer much less
beneficial plans as a result of the reduced subsidies.

Furthermore, the Commission would be violating its own policy if it were to implement
this change without first consulting affected Tribal Nations which, to True Wireless’s
knowledge, the Commission has not done. The Commission has previously committed to
“consult with Tribal governments prior to implementing any regulatory action or policy that will
significantly or uniquely affect Tribal governments, their land and resources.”® Aside from
simply being an appropriate policy on its own merits, the Commission’s adoption of this
approach was likely based on a consideration of several executive orders that direct Executive
branch agencies to incorporate Tribal consultation into their processes and procedures.” Tribal
leaders that True Wireless has contacted have indicated that they have not been consulted with or
even notified of the proposed change to the Oklahoma Tribal map. Whatever the policy and
practical merits of revising the effective definition of Tribal lands in Oklahoma, making such a
major change without consulting the affected Tribal governments is unnecessarily disrespectful
of their longstanding and legitimate interests in ensuring that members of their respective Tribes
receive all federal benefits to which they are entitled.

Please contact me if you have any questions regarding this filing.

Respectfully submitted,

/s/ Danielle Frappier

Danielle Frappier
Counsel to True Wireless, LLC

Cc: Travis Litman

® In Re Statement of Policy on Establishing A Gov't-to-Gov't Relationship with Indian Tribes, 16 FCC Rcd 4078
(FCC rel. June 23, 2000).

" Exec. Order No. 13,175, 65 Fed. Reg. 67,249 (Nov. 6, 2000); President’s Memorandum for the Heads of Executive
Departments and Agencies, 74 Fed. Reg. 57881 (Nov. 5, 2009).
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Beckham County South of the North Fork of the Red River

Beaver
Cimarron
Texas
Greer
Harmon
Jackson

The shaded areas are the only areas excluded from Oklahoma’s Tribal Lands. The

following counties are excluded from Tribal Lands:
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